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Initeii States (Eiuirt iif Apjieala 

FOR THE SECOND CIRCUIT 
Docket No. 75-1026 

United States ok America, 

Appellee, 

—v.— 

Fred .1. Zeehandelaar, 

Defendant-Appellant. 

BRIEF AND APPENDIX FOR THE UNITED STATES 
OF AMERICA 


Preliminary Statement 

Fred J. Zeeliiindelaur appeals from a judgment of con¬ 
viction entered on January J, U*7."» in the United Sta.es 
District Court for the Southern District of New York after 
a five-day trial before the Honorable Robert J. Ward, 
United States District Judge, and a jury. 

Indictment 74 Ur. !W8, filed on October 2, 1074, con¬ 
tained two counts. Before trial the first count was severed, 
and the trial went forward solely on Count Two.* Count 


* Count One charged defendant with making a false state¬ 
ment in connection with an application to the Department of the 
Interior to import cheetahs into the United States, in violation 
of Title 18, United States Code, Section 1001, a charge which 
had been the subject of an earlier indictment and trial. Defen¬ 
dant’s first trial had ended in a conviction, but that conviction 
was reversed on appeal to this Court. United States V. Zeehan¬ 
delaar, 493 F.2d 352 (2d Cir. 1974). 
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Two charged the defendant with making a false declaration 
before the court and jury during an earlier trial in which 
he had also been the defendant, in violation of Title 18, 
United States Code, Section 1023. 

Trial commenced on November 22, 15174 and concluded 
on November 27, 1117." with a guilty verdict. On January 3, 
15)75, Judge Ward sentenced defendant to a one-year period 
of unsupervised probation and imposed as a condition of 
probation that he pay No,000 to the Department of the In¬ 
terior for use in connection with the preservation of en¬ 
dangered species.* 


Statement of Facts 
The Government's Case 

A. Introduction. 

The prosecution in this ease established that defendant 
falsely testified at his earlier trial about the dealings he 
had had with Melvin H. Lovell and Frank II. Gilbert. The 
charge at the earlier trial had been that in connection with 
efforts to import live cheetahs into the United States for 
Wild Kingdom, Inc., an animal farm in Orlando, Florida, 
the defendant, who is a wild animal denier, had “back¬ 
dated” certain documents in order to avoid the restric¬ 
tions imposed by the Endangered Species Conservation 
Act of 1 !)(>!) (the Act i and the .egulations issued there¬ 
under. A critical issue at that trial was whether Zeehan- 
delaar, who admitted backdating the documents in ques¬ 
tion, had acted with the intent to violate the law. On 
this issue, the Government introduced proof that in deal¬ 
ings with Lovell and Gilbert shortly after the events 


* Count One was dismissed upon the Government’s motion at 
the time defendant was sentenced on Count Two. Reference 
herein to “the Indictment" shall refer to Count Two. 


covered by flic earlier indictment, the defendant had offered 
to take similar illegal actions to circumvent the Act. Zee- 
handelaar disputed this evidence and testified that Lovell 
was the one who had proposed that the illegal steps be 
taken and that lie had rejected this proposal. It was this 
testimony which the prosecution established to be false at 
Zeehandelaar's trial for perjury. 

B. The Endangered Species Conservation Act 
of 1969 and the Cheetah. 

The Endangered Species Conservation Act of 11)09* was 
passed to preserve certain types of wild animals from ex¬ 
tinction. Under the legislation, the Department of the In¬ 
terior was charged with creating a list of endangered spe¬ 
cies, which would be protected by the provisions of the Act 
and the regulations issued under it. In basic part, the Act 
sought to protect these endangered species In severely res¬ 
tricting their importation into the United States and their 
subsequent transfer between different owners once in the 
United States without the prior permission of the Depart¬ 
ment of the Interior (It! U.S.C. § G68cc-2—(}G8ec-3 (1970)1. 

Additions and deletions to the endangered species list 
are made, as in other instances of administrative rule mak¬ 
ing. by tirst publishing the proposed changes in the Federal 
Register and calling for public comment and then by for¬ 
mally promulgating the additions and deletions. The 
cheetah was not on the original list promulgated 
by the Department of the Interior (.10 C.F.IL (1970) 
Part 17, Appendix A, 35 Fed. Reg. 8495 et. seq .), 
However, on February 3, 1972, the Department of the In¬ 
terior gave public notice that it was contemplating adding 
the cheetah to the endangered species list, and on March 
30, 1972, the cheetah was formally designated an endan¬ 
gered species (A833-A845).** 

*16 U.S.C. 8 668aa et. seq. (1970). Pub. L. 91-135, Dee. 5, 
1969, 83 Stat. 275. The Act has now been superseded by the 
Endangered Species Act of 1973, 16 U.S.C. § 1531 et. seq. (1973), 
Pub. L. 93-205, Dec. 28, 1973, 87 Stat. 884. 

** References preceded by “A” are to appellant’s appendix on 
the instant appeal. 
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After Mareli 30, 1972, therefore, it was impossible legally 
to import any cheetah into the I’nited States or to transfer 
the ownership of that cheetah after importation without the 
prior approval of the Department of the Interior. To secure 
such approval, the applicant had to satisfy the Department 
either (1) that it had a legitimate zoological, educational, 
scientific or propogative purpose to own a cheetah, or (2) 
that the applicant had a valid contract to import a cheetah 
prior to the date the cheetah was listed as an endangered 
species and that the applicant would suffer economic hard¬ 
ship if the contract were not honored. The date an im¬ 
portation contract was executed was. as a result, significant 
for anyone planning to apply for a “commercial hardship” 
permit (16 U.8.C. §6«8cc-4(h), <c)).* 

Zeehandeluar was a large animal dealer. He was, con¬ 
sequently, experienced with the intricacies of the Act. More¬ 
over, he was a subscriber to and an avid reader of the sec¬ 
tions of the Federal Register dealing with endangered spe¬ 
cies (A849, A986-A987). 

C. Zeehandelaar's dealings with Lovell 
and Gilbert. 

In the spring of 1972, Lovell and Gilbert, both of whom 
lived in Arizona, were interested in importing a pair of 
cheetahs | A504-A500, A535, A6N7-A6N9). They had been 
referred to the defendant as a possible importer, and on 
April 15, 1972, Lovell called both the defendant's office in 
New York and subsequently his motel in Tucson, where 
he had been informed defendant was attending a confer¬ 
ence, leaving messages for defendant to call him (A508- 
A509). A short while later, defendant returned l/ivell’s 
call. Lovell said he was interested in procuring a pair of 


* In fact, an applicant was hard pressed to argue that a 
bona fide economic hardship existed if the contract was entered 
into after the proposed rule making date (A857). 



cheetahs and that he would like to set up a meeting to 
discuss this with defendant. Defendant suggested that 
Lovell meet him at the Arizona Inn where the conference 
was taking place. Nothing was said about the manner in 
which the Department of the Interior’s approval for the 
importation of the cheetah would he sought (A510). 

Lovell and Gilbert, their wives and another couple drove 
down to Tucson on tin* same day. I'pon their arrival, Lovell 
called Zeehandclaar, who was in his room, but Zeehandelaar 
was about to go to a meeting and could not talk to them 
(A51G-A5171. Zeehandelaar suggested that they wait for 
him in the lounge where he would be able to talk to them 
when tin* meeting was over (A516-A517). Neither Lovell 
nor Gilbert had met Zeehandelaar before, so Lovell then 
asked Sue Pressman, an official of the Humane Society 
also at the conference, who knew Zeehandelaar. to join them 
in the lounge (A516-A519, AG93-AG94). 

Eventually Pressman pointed defendant out to Lovell 
and Gilbert, at which point the two men left the table 
where the group had been sitting and met Zeehandelaar 
as lie came into the lounge. Lovell introduced himself and 
Gilbert to Zeehandelaar, and the three men sat down at a 
small table across from where the others were sitting. The 
subject of cheetahs was immediately raised, and Lovell 
stated that he and Gilbert wanted to import a breeding 
pair. He went on to say that they thought they could 
get a zoological import permit for captive propagation pur¬ 
poses, since Lovell had had previous experience with the 
breeding of ocelots, another wild cat. He explained that 
their reason for importing the cheetahs was to perform an 
experiment by applying his successful ocelot breeding 
theories to cheetahs. (Ao02, Ao20-A521, A563-A»>G4, Ati9.it. 
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Zeehandelaar was skeptical about their chances of ever 
obtaining a zoological import permit. When he learned 
Lovell had previously spoken with someone at the Depart¬ 
ment of Interior about such a permit, he told tin* two men 
that they had already made their first mistake. lie stated 
that there were two ways to gel the animals—either two 
could he siphoned off a large order he had coming in for 
Lion Country Safari, or they could backdate a contract to 
show that a firm order had been entered into before the 
cheetah had been listed as an endangered species and, there¬ 
by, obtain a commercial hardship exemption (A520-A521, 
A695-A697, A753). 

Lovell and Gilbert expressed no interest in either of the 
offers, both of which were illegal (A522). Instead, shortly 
after his meeting with defendant, Lovell indignantly asked 
Sue Pressman why she had recommended Zeehandelaar to 
them, since he had just made them an illegal offer (A1003- 
1004, A1023). 

D. The Perjurious Version. 

Zeehandelaar's version of his phone conversation with 
Lovell and of his meeting with Lovell and Gilbert was 
established by reading from the record of his direct testi¬ 
mony at the prior trial (A981-A985). 

At his first trial, he testified that in the initial telephone 
conversation, he had told Lovell that it was unlikely either 
that he could get permission to transfer cheetaths to him 
from another expected shipment or that Lovell could 
obtain his own zoological permit. Lovell, he said, then 
proposed that they backdate a contract in order to qualify 
for a commercial hardship exemption. To this suggestion, 
he testified that he had said “Sorry, that’s can't be done.” 
He went on to say that lie had been briefly introduced to 
Lovell and Gilbert at the Arizona Inn on April 18, 1972. 
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three days after Lovell and Gilbert testified they met him, 
but that lie had had no time to speak to them before he 
rushed off on a trip to the Phoenix Zoo. Lastly, he denied 
ever making an illegal offer convening cheetahs to Lovell. 

The Defense Case. 

Zeehandehuir called two witnesses but did not testify 
himself. The first witness, Walter Freundlieh, was an em¬ 
ployee of defendant's, and he testified that while in defen¬ 
dant’s office on April Iff, Iff72, he received a telephone call 
from Lovell (A10(i4-A107!»). The second witness, William 
York, was a former employee of Lion Country Safari. He 
testified that Lion Country Safari had never placed an or¬ 
der for any cheetahs with Z‘chundeluar (A1080-A1082).* 

ARGUMENT 
POINT I 

The issues presented for resolution by the trial 
jury were crystal clear. 

Defendant argues at some length in his brief that the 
prosecution attempted to mislead the grand jury, trial 
court and petit jury by shifting the focus of defendant's per¬ 
jurious statements from a telephone conversation between 
defendant and Lovell to a face-to-face meeting between 
defendant, Lovell and Gilbert (Defendant’s Brief at 21-23). 
Moreover, the thrust of many of the other contentions 
defendant makes on appeal is that he was deprived of a fail- 
trial because the issues in the case had become confused. 

* The defendant also called a third man as a character 
witness. He testified on direct examination, but after the trial 
judge ruled that the Government could cross-examine him about 
the earlier indictment and the events revealed at defendant’s 
first trial, defendant on his own motion was allowed to have the 
witness’ testimony struck (A760-A804). 
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There is, however, no support in the record for these 
arguments. As will be shown, the issues presented for 
resolution before the District t'ourt were framed with 
great clarity. 

The critical issue raised by the indictment quite simply 
was: Did the defendant testify falsely at his first trial 
when he said that Melvin B. Lovell, not he, was the 
one who had proposed that certain illegal actions be 
taken in order to avoid the federal regulations concerning 
the importation of cheetahs? liven before the Government 
filed its bill of particulars in the instant case, this issue 
must have been clear to defendant. At his first trial,* de¬ 
fendant had testified that during a phone call between him 
and Lovell, Lovell had proposed they take illegal steps to 
import cheetahs. On the other hand, Lovell denied that 
he had said any such thing, and both he and Gilbert testified 
that defendant was the one who had made the illegal pro¬ 
position in a subsequent face-to-face meeting between the 
three men.** The indictment charged in substantive part, 
therefore, that defendant's testimony as to what was said 
in the phone call between Lovell and him concerning the 
illegal importation of cheetahs was false and further that 


* Despite any confusion engendered by the wording of the 
first indictment, the basic issue at his first trial was whether 
defendant had intentionally falsified certain documents in con¬ 
nection with an application to import cheetahs into the United 
States. Proof that he had attempted to do the same thing with 
Lovell and Gilbert on another occasion was of great import in 
resolving that issue. 

** The testimony of defendant, Lovell and Gilbert referred to 
in the text may be found at pages 182-187, 333-341, and 526-530 
of the record in United States V. Zeehandelaar, Dkt. No. 73-2703, 
supra; their testimony is also summarized in that opinion, 498 
F.2d at 354-355. 


s 
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his general denial that he had ever made an illegal offer to 
import cheetahs to Lovell was false.* 

Nonetheless, in his pretrial motions, defendant pro¬ 
fessed that the indictment did not indicate with sufficient 
clarity “which portions of defendant's [quoted] testimony 
. . . [wen ] claimed to be false” and that “the affirmative 
material matter concerning which defendant is alleged to 
have testified falsely is not . . . sufficiently negatived to en¬ 
able defendant to prepare his defense” (A21-A22). In res¬ 
ponse, the Government offered to delete certain prefatory 
material in the testimony id' defendant quoted in the indict¬ 
ment,** and replied that the Government’s bill of particulars 
would make it abundantly clear what the the Government 
contended had in fact been said between defendant, Lovell 
and Gilbert (A57, A86-A88, A103-A105). 

The Government’s bill of particulars *** identified the 
“discussion or discussions" referred to in the indictment 
between defendant, Lovell and Gilbert as having taken 
place, first, in a phone call between defendant and Lovell 

* The two material specifications of perjury appear in the 
last two answers of defendant quoted in the indictment. See p. 
10, infra for these answers. It is noteworthy that, contrary to 
the impression defendant creates in his brief, the second material 
specification relates not to defendant’s phone call with Lovell but 
is a general denial that defendant at any time made an illegal offer 
concerning cheetahs to Lovell. 

** The prefatory material set out the phone number at which 
defendant contacted Lovell and defendant’s version of what was 
said in his phone call with Lovell on the subject of cheetahs 
before Lovell allegedly made his illegal offer to him. This prefa¬ 
tory material comprised the first ten paragraphs of defendant’s 
testimony quoted in the indictment (A7-A8), and is set out, 
infra, at page 20. 

*** The bill of particulars was omitted from appellant’s appendix. 
For the convenience of the Court, defendant’s request for a bill 
of particulars and the Government’s bill of particulars are in¬ 
cluded in an appendix submitted by the Government. 
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on April 15, 1072 and, second, in a meeting later on the 
same day between the three men in the Arizona Inn, Tucson, 
Arizona. In order to understand fully the response given 
in the bill of particulars, it would be useful at this junc¬ 
ture to set forth the materially false testimony of defendant 
quoted in the indictment: 

“Q. What is the subject of the information? 

A. 1 told him also that 1 didn’t consider such per¬ 
mission to be likely to be given to me after I 
had the Kingdom permit because I would have 
to provide a contract or an order for Mr. Lovell 
(sic.), entered into for whatever he wanted, 
prior to the effective date that the cheetah was 
placed on the Endangered Species List. 

Since we didn't have such a contract, since he 
didn’t and 1 didn’t have such contract, I told him 
it was unlikely that such permission, after I re¬ 
ceived the permit of, let's use the word, switch¬ 
ing animals, would be granted. 

He then asked me what if I sign a contract 
dated in March. And I said “Sorry, that can’t 
be done.” 

(2. Did you ever state to Mr. Lovell that there were 
two ways he could get a cheetah through you, 
and then did you say to him that one way was 
that you had an order of cheetah coming in for 
Lion Country Safari and that you could siphon 
off two animals from that order for them or you 
could date back the order? Did you ever say 
that in substance or in words? (emphasis sup¬ 
plied). 

A. No, sir.” 
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With respect to this testimony, the bill of particulars 
stated: 

“[The testimony is| false in that defendant never 
told either Mr. Lovell or Mr. Gilbert that the “switch¬ 
ing” of Cheetahs from the “kingdom permit” to 
them would be difficult because they did not have 
a contract “prior to the effective date that the Chee¬ 
tah was placed on the Endangered Species List.” 
Nor, did defendant state that he considered it “un¬ 
likely” that the Department of Interior would allow 
him to do the “switching." Furthermore, neither Mr. 
Lovell or Mr. Gilbert asked him to “sign a contract 
dated in March, and he never responded to any 
such request by saying “ ‘sorry, that can’t be done.’ ” 
In truth, defendant told Mr. Lovell and Mr. Gilbert 
that while it was illegal to import Cheetahs into the 
United States without a permit, he could siphon off 
several Cheetahs for them from a shipment he ex¬ 
pected for another customer. 

***** 


Lastly, it was he, not Mr. Lovell or Mr. Gilbert, who 
proposed that a contract for the importation of Chee¬ 
tahs be back dated to before the effective date of the 
regulations of the Department of the Interior con¬ 
trolling the importation of that animal into the 
United States so as to avoid the impact of those 
regulations.” 

Government’s Hill of Particulars, 2a-2bl. 

To clarify matters for the trial jury, the District Court 
before trial ordered that the prefatory material in the in¬ 
dictment be struck and that a redacted indictment omit¬ 
ting this material la* prepared (A327-A342), which was 
done (A9-A10). ^ 


At the trial. Lovell and Gilbert again testified as to 
everything which defendant hail said to them—Lovell as 
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to his phone call with defendant and as to the meeting at 
the Arizona Inn, Gilbert as to the latter meeting (A498- 
A523, A685-A714). Portions of defendant's testimony at 
his first trial, including his version of both the phone call 
and the face-to-face meeting at the Arizona Inn, were read 
to the jury (A977-A985). The issue was thus squarely 
put to the jury: Did they believe Lovell's and Gilbert's 
version of what had happened, or did they believe defen¬ 
dant's diametrically opposed version? The jury resolved 
the issue against defendant. 

From the foregoing, it is apparent that the focus of 
the issue to be resolved was clear and never shifted. The 
question remained throughout whether it was defendant or 
Lovell who made the illegal proposition concerning the 
cheetahs. The answer to this question always depended on 
an evaluation of everything that transpired between Lovell, 
Gilbert and defendant. Proof relating to the phone call 
between defendant and Lovell established the falsity of 
defendant's version of this phone call. Proof of what hap¬ 
pened at the face-to-face meeting between the three men had 
a direct relationship in establishing what was said in the 
phone call between defendant and Lovell, and, equally 
important, it established the falsity of defendant's state¬ 
ment that he had never made an illegal proposition to 
Lovell. In the final analysis, then, defendant's attempt 
to create the impression that the issues tried below were 
at any time confused has no support in the record for the 
simple reason that there was no confusion. 
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POINT II 

Defendant's right under the Fifth Amendment to 
be tried only upon an indictment voted by a grand 
jury was not violated. 

Defendant argues that his conviction should be set 
aside because his right to lie tried only upon an indict¬ 
ment voted by a grand jury was violated. More specifically, 
he contends: il) that tin* grand jury was deceived by the 
form of the indictment presented to it to vote upon and 
by the Government's failure to advise it that an earlier 
grand jury hud refused to vote an indictment in the matter, 
and (2) that the District Court's order striking the prefa¬ 
tory portion of his testimony quoted in the indictment 
constituted an impermissible amendment of the charges 
voted by the grand jury. His contentions have no merit. 

A. The grand jury was deceived neither by the 
form of the indictment presented to it nor by 
the Government's failure to advise it of the 
action of any prior grand jury or petit jury. 

With respect to his argument concerning the form of 
the indictment, defendant states that the portion of his 
testimony quoted in the indictment does not indicate that 
other intervening testimony which lie gave had been 
omitted.* 

* There is no dispute over this fact. For the convenience of 
the Court, in the Government’s appendix, the full transcript of 
the testimony given by defendant on his dealings with Lovell and 
Gilbert is set out, with the portion appearing in the indictment 
italicized. In each instance when intervening material was 
omitted, this was done solely to eliminate testimony irrelevant to 
the charges being considered. While there was no attempt either 
before the gran ’ jury or the trial jury to conceal the intervening 
testimony, the Government concedes that as a practical matter 
asterisks might have in each instance been inserted in the indict¬ 
ment to show more specifically that matter had been eliminated. 


tk. 
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From this, he contends Mint the grand jury was deceived 
into believing that it was indicting solely on defendant’s 
version of the telephone conversation between Lovell and 
himself and not on the totality of evidence surrounding de¬ 
fendant's discussions individually with Lovell and together 
with Lovell and Gilbert. 

Shorn of excess verbiage, defendant's argument is that 
the wording of the indictment presented to the grand jury 
for a vote* dmuved it and that, therefore, the indictment ds 
a nullity. To support this rather novel theory that the 
wording of an i’dictment ran deceive a grand jury, defen¬ 
dant cites not o>. cast* or other legal authority. In fact, 
this theory is not weighty enough to overcome the presump¬ 
tion of regularity concerning grand jury proceedings, Cos¬ 
tello v. United Stales I I’.S. doll (1 1)6(1) ; l ulled Slates 
v. Xunan, 23(i I’VJd r>7(i, 604 (2d t'ir. 106(1), eert. denied, 

363 U.S. 912 (11167); Henlriec Foods Co. v. United States, 

312 I<\2d 21), d!) (Nth Fir.), eert. denied, 373 l T .S. 1104 (19(13) ; 
ef. United States v. Calandra, til I’.S. 33X, 346 (11)74), 
and on that liasis alone, the proceedings of the grand jury 
should not lx* disturbed. 

Even if defendant's argument is considered on the 
merits, it is still unconvincing. As indicated, defendant 
claims that the editing of his testimony quoted in the in¬ 
dictment deceived the grand jury when the indictment was 
presented to it. This argument, like that discussal in Point 
1, supra, depends on the inaccurate and strained view of 
the indictment which makes irrelevant the facts of the sub¬ 
sequent face-to-face meeting to the grand jury's assignment 
of perjury. Moreover, the necessary corollary of Zeehande- 
laar's argument is that had the grand jury been apprised 
of (he full extent of defendant’s testimony at his first trial, 
it would have been capable of comparing the testimony ^ 
quoted in the indictment with defendant’s full testimony 
and would not have been deceived. In fact, the grand jury 
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voting indictment 74 Gr. 95N Imd defendant’s full trial testi¬ 
mony before it,* and it was not deceived in any manner. 
Finally, there is absolutely nothing in the record—or any 
showing in Zeehandelaar’s brief—which can support an ar¬ 
gument that the testimony omitted from the indictment 
contained anything suggesting that the testimony charged 
as perjury was not perjurious. 

In sum, the Government did nothing more- than to delete 
certain portions of defendant’s testimony so as to eliminate 
irrelevant material. This practice was entirely proper and 
did not invalidate the indictment. United States v. Dnn- 
ham Concrete Produets, Inc., 17.') I‘\2d 1241, 1248-9 (5th 
Fir. I, vert, denied , 414 l .S. N52 (15)75); United States v. 
Kook, 424 F.2d 405, 405 (7th <’ir.), reel, denied, 598 G.S. 
906 (1970). 

Defendant’s second point, concerning the failure of 
the Government to apprise the grand jury voting indict¬ 
ment 74 <T. !)5S that another grand jury failed to vote an 
indictment in the matter, is equally without merit. A brief 
review of the relevant facts may be of assistance to the 
Gourt in disposing of this contention. The mandate of 
the Gourt of Appeals reversing defendant’s first conviction 
was received by the District Gourt on dune 15, 1974. Be¬ 
tween that date and late September, 1971, counsel for defen¬ 
dant and counsel for the Government were engaged in nego¬ 
tiations to dispose of the case by plea. These negotiations 
ultimately broke down in late September, 1974, and the 
District Gourt began to press to bring the matter to'•trial 
a second time. Since the first indictment had been held in- 


*This fact is obvious from even a cursory examination of the 
grand jury minutes. The Government joins with defense counsel 
in urging the Court to review these minutes for the purpose of 
confirming this and succeeding representations about what tran¬ 
spired in front of the grand jury. 
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firm and believing that a false declaration charge should be 
included in the charges against defendant, tin* Government 
presented the original ease and the new false declaration 
matter to the September regular grand jury, which refused 
to vote an indictment. Several days later, a more complete 
presentation was made to the October regular grand jury, 
which proceeded to vote indictment 74 Or. 938. The 
October regular grand jury was coneededly not told of the 
actions of the September regular grand jury.* 

Bused on the above facts, defendant argues that the 
prosecutor deliberately withheld from the October grand 
jury the information concerning its predecessor's action 
so as to avoid giving it information which in the prosecu¬ 
tor’s mind would be an impediment to an indictment. This, 
it is contended, brings the present case under the nar¬ 
row rub* of United States v. Hste/ia, lit I*'.2d 1122 (2d t'ir. 

1972) , which holds that allirmative prosecutorial misdirec¬ 
tion of a grand jury can void an indictment. 

The narrowness of the rule and the quantum of mis¬ 
direction required for its invocation cannot be overempha¬ 
sized. This Court has never expanded Estepa beyond its 
facts despite innumerable requests that it do so. E.g., 
United States v. Harrington, 490 F.2d 487, 489 (2d Cir. 

1973) ; United States V. Ramirez , 482 F.2d S07, *12 (2d 
Cir.), eert. denied , tit F.S. 1070 (1972). The case has 
been distinguished by the First if nited States v. Jett, 191 
F.2d 1078, 1081-1082 (1974) ), Fifth (United States v. Cruz. 


* The chronology of events set forth in the text is drawn 
from the affidavit of Assistant United States Attorney William R. 
Bronner submitted in opposition to defendant’s pretrial motion 
< A53-A88). 

The Government felt that defendant was entitled to raise any 
issue he believed relevant by the failure of the September, regular 
grand jury to vote an indictment; as a result, this fact was made 
known to defense counsel. 



J 


V 


17 

478 F.2d 408, 410-111, cert, denied sub nom., F unites v. 
I'nited Stat<‘s, 414 U.H. 910 (19711)), Seventh (United Staten 
v. Anncrino, 495 F.2d 1159, 1162 (1974)), Eighth (I'nited 
States v. Powers, 482 F.2M 941, 942 (197.2)), eert. denied, 
415 I'.S. 922 (1974)), and Ninth Circuits (United States 
v. Polizzi, 500 F.2d 856, 887 (1974) ), United States v. Short, 
492 F.2M 1170, 1172, modified, 500 F.2d 676 (1974)). We 
know of no Court of Appeals case in which it has heen 
invoked to support the dismissal of an indictment. 

What occurred before the grand jury which returned 
the present indictment was in any event not misdirection, 
for there is no requirement that a grand jury he told of 
the results of the deliberations of any other grand or 
petit jury. It is hornbook law that an indictment may he 
voted even though some other grand jury has refused to 
indict. United States v. Thompson, 251 U.S. 407, 112-41 1 
(1920); Uniled States v. Sehaek, 165 F. Snpp. 271, 275- 
276 (N.I).N.Y. 19581 (Weinfeld, •/.). See, also, 1 Wright, 
Federal Practice and Procedure §111 at p. 205 (1969). 
A preceding grand jury's refusal to indict has simply no 
relevancy 1o probable cause and consequently there is no 
reason to bring that fact to a later grand jury’s attention 
if the case is represented. C/- ^ nited States V. He! loro, 
Dkt. No. 74-2021 (2d Cir. Feb. 27,* 1975), slip op. at 
1977-1978.* A jury, whether it be a petit or grand jury, 
is an impartial body whose reason tor being is to make up 
its own collective mind concerning the merit of the matter 
presented to it based solely on the evidence before it. Wlmt 


* A similar contention was raised in United States V. Gugliaro, 
501 F.2d 08 (2d Cir. 1974). Gugliaro had been tried and acquitted 
of mail fraud and stock fraud. He was the indicted for perjury 
for his testimony at that trial. At his perjury trial Gugliaro was 
not permitted to prove his acquittal at his earlier trial. His con¬ 
tention that this exclusion was error (see Brief for the United 
States in United States V. Gugliaro, Dkt. No. 74-1378, Point II) 
was rejected by the Court without discussion. 
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another jury found at a different trial or presentation should 
not intrude into its deliberations because, if it does, the 
very real risk exists that the second body will be inllueneed 
not solely by the evidence before it but by what some other 
jury concluded or failed to conclude on evidence which 
may, us here, be different in content or quality. Accord¬ 
ingly, since the law permits the <Jovernment the right to 
submit the same matter to two grand juries, there can be 
no requirement that the second grand jury be advised of 
the actions of any other grand jury which considered the 
matter.* There was, therefore, no impropriety in the man¬ 
ner in which the Government obtained the indictment in 
this case. 

* * * 

B. There was no amendment of the indictment, 
but rather a permissible excision of surplus¬ 
age. 

Defendant’s final contention with respect to the grand 
jury proceedings and the resulting indictment is that the 
District Court, in ordering the prefatory testimony of 
defendant quoted in the indictment struck, impermissibly 
amended the indictment. The beginning point for any 
analysis of the extent to which matter may lx* struck from 
an indictment is H.r Parte Haiti, 121 l .S. 1 ilSStll. The 
indictment in Haiti charged that Haiti and several accom¬ 
plices had prepared a false report in connection with the 
affairs of a national bank with “intent to deceive flic 
Com/it roller of tin curreinti anil the agent appointed to 
examine (lie affairs of" the bank. 1-1 at 4. 1 he 

trial court struck the italicized portion quoted above and 


* Logically, if the October grand jury which voted indictment 
74 Cr. 938 should have been told of the September grand 
jury’s failure to indict, it should also have been told that the very 
first grand jury in this case voted an indictment and that a petit 
jury convicted defendant on it. These matters were also not put 
before the October grand jury which returned the indictment. 
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proceeded to the trial of Bain under the altered indictment. 
Even though the altered indictment was legally sulTicient, 
the Supreme Court vacated Bain’s conviction because it 
found that the change in the indictment constituted an 
unconstitutional amendment of it. Ever since Haiti, “the 
law has been in a ‘confused state’ ... as to whether any 
alteration [to an indictment] is permissible and if so, 
how any appropriate changes may be made.” United States 
v. Cirami, 1 >kt. No. 74-1492 (2d Cir., .Ian. 24, 1977)1, slip 
op. at 6052.* 

As distilled from United States v. Cirami, supra and 
United States v. Colas unto, 453 F.2d 585, 590 (2d Cir. 
1971), cert, denied , 400 U.S. 917 (1972), the reach of the 
the Haiti doctrine in this Circuit has been limited to 
“deletions of unnecessary language . . . [which] work an 
impermissible ‘fundamental change’ in the charge set forth 
in an indictment." United States v. Cirami, supra, slip 
op. at 0052. A fundamental change has been defined as 
one leading to the belief that there is a “substantial like¬ 
lihood that the grand jury would have failed to indict” 
had they been advised of the change in the indictment 
effected by the deletion of the unnecessary language. United 
Stales v. Cirami, supra, slip op. at 6052. See, also. United 
States v. A relief, 455 F.2d 193, 104 (10th Cir.), eert. 
denied, 409 U.S. 856 (1072). 

For the purpose of determining the effect, if any, of 
the deletion of the language from indictment 74 Cr. 038, 
the entire testimony struck from the indictment is set forth 
below. 


* Defendant’s reliance on Stirone v. United States, 361 U.S. 
212 a960) is misplaced. In Stirone, the Supreme Court held 
that it is impermissible to add material to an indictment without 
resubmitting: it to a grand jury. As this Court said in Cirami, 
the Stirone decision probably did more to erode Bain than it did 
to affirm its strict application. 
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Q. Whom did you phone and what number did 
you call? A. 1 telephoned Mr. Lovell (sic.) at this 
number, 6 - - - area code (»02-!)37>4330. 

V 

Q. And what conversation did you have with 
him? A. . . . lie then asked me whether there was 
any other way of getting cheetahs, of a different 
kind of permit. 

I then told him that it was my intention to apply 
for a commercial permit for 20 cheetahs for Wild 
Kingdom in Orlando, Florida, later in the summer. 

I told him also that it is the privilege of the 
permittee, in this case the permittee of the com¬ 
mercial permit, to ask if the permit has been issued, 
request permission for whatever reason there might 
be- 

Q. From whom? A. From U.8.D.I. From U.S.D.L, 
for whatever reason it might be a year later, six 
months later, to sell one or more of the permitted 
animals, in this case cheetahs, to somebody else. 

That privilege is printed on the permit. 

i told him also—— 

By comparing the material quoted immediately above 
with that in tjie indictment previously set out ( Point 1, 
supra), it is apparent that the o ily testimony eliminated 
concerned the telephone number at which defendant called 
Lovell and certain background information pertaining to 
defendant’s attempt to obtain cheetahs for a party other 
than Lovell or Gilbert. But as previously indicated, defen¬ 
dant contends that by editing his testimony to begin with, 
the Government created the impression that everything lie 
said concerned solely one phone conversation with Lovell 
and that by then redacting the indictment, the Govern¬ 
ment created the contrary impression that everything he 
said concerned the face-to-face meeting between himself, 
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Lovell and Gilbert. He argues that the effect of the 
redaction, therefore, constituted an impermissible amend¬ 
ment to the indictment. This contention is without merit. 

It is abundantly clear that only background material 
was struck from the indictment, the sole function of which 
was to set the context in which the first of defendant’s 
false declarations was made. The District Court’s decision 
to strike this prefatory testimony was simple recognition 
that this testimony was not materially false and that, con¬ 
sequently, it was unnecessary to the indictment or—as 
Zeehandelaar claimed—misleading.* Inasmuch as the 
stricken testimony was clearly immaterial, its elimina¬ 
tion did not create a fundamental change in the indictment, 
and there is no likelihood, substantial or otherwise, that 
the indictment would not have been voted without it. 
Moreover, contrary to Zeehandelaar’s contention, the ex¬ 
cision of this surplusage cannot be said to have misled 
the trial jury as to the context of the questions and ans¬ 
wers set forth as perjurious, since Zeehandelaar’s testi¬ 
mony at his lirst trial, insofar as it concerned his deal¬ 
ings with Lovell and Gilbert, was read to the trial jury 
in its entirety (A977-A985). 

Finally, the redaction of the indictment did not change 
the “focus” of the issues which were to be resolved. As 
has been illustrated, that focus was initially and remained 


* At worst, this testimony was another specification of per¬ 
jury, which under the theory that each separate specification of 
. perjury is sufficient by itself to sustain a single perjury charge, 

' United States V. Poliak, 474 F.2d 828, 832 (2d Cir. 1973); United 

States V. Goldstein, 168 F.2d 666, 671 (2d Cir. 1948), was properly 
I severed and dropped. 


| 
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throughout the trial on a single question: Did defendant 
testify falsely when he said Lovell was the one who pro¬ 
posed that certain illegal actions be taken in order to 
import cheetahs into the United States. The answer to 
this critical question transcended any single conversation 
between defendant and Lovell, depending for its resolution 
on an examination of everything that happened between 
them. Redacting the indictment did no more than put 
this fundamental issue into sharp focus for the trial jury.* 


POINT III 

The District Court properly allowed the Govern¬ 
ment to read portions of defendant's testimony at 
the prior trial other than those portions claimed to 
be perjurious. 

At the trial below, the Government was permitted to 
read a limited portion of defendant’s testimony from his 
first trial to the jury (A1150-A98S). This included, of 
course, his version of what transpired between Lovell, 
Gilbert and himself, together with portions of his testi¬ 
mony concerning the issues at his original trial.** The 
latter testimony was read so that the jury might have a 
full understanding of the issues before it and so that the 
jury could determine the issues of motive and intent. 
Defendant insists, however, that this was error because 


* It would be a peculiar miscarriage of justice to permit de¬ 
fendant, who argued first that he did not know which portion of 
his quoted testimony was materially false and who then strenu¬ 
ously tried to keep all background portions of his testimony from 
the trial jury, to argue now that if everything he had asked for 
had been done there would have been an impermissible amend¬ 
ment of the indictment. 

** An excellent summary of this latter testimony was given 
by the trial judge in his charge to the jury (A1171-A1172). 
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(1) he asserts he never contested the issue of intent, and 

(2) he claims the jury should not have been advised 
through the use of this evidence or in any other manner 
that the alleged false testimony came in a case in which 
he was the defendant. 

Despite defendant’s bald assertions to the contrary, it 
is impossible to believe after examining the record that 
motive and intent were not in issue. In fact, if they 
were not in issue, it is difficult to see what was. Certainly, 
defendant does not contend ‘hat as between himself, Lovell 
and Gilbert, someone did not propose that illegal steps 
be taken to import cheetahs into the United States, lie 
does not contend, furthermore, that his version as to what 
transpired is the same as Lovell’s and Gilbert’s. This being 
so, one or more of the three men was either motivated to 
testify falsely or so forgetful that the false testimony which 
was given was unintentional. On any reasonable analysis, 
then, the question of intent—both defendant’s and Lovell’s 
and Gilbert's—was not just one of the issues, but the critical 
issue at trial. The reading of defendant’s testimony was, 
therefore, perfectly proper to establish the setting in which 
the testimony was given and to establish defendant’s motive 
and intent in so testifying. United States V. Santana, 503 
'•’.2d 710, 710-717 (2d (’ir. 15174) ; United States v. IFei##, 
till F.2d 400, 407 (2d Cir. 15174), eert. denied , 43 U.S.L.W. 
32051 (October 15, 1 !»74) ; Gebhard V. United States, 422 
F.2d 2S1 (5)th Cir. 15)70); Smith v. United States, 35)2 F.2d 
165) (5th Cir.), eert. denied, 35)3 U.S. 5)41 (1968); United 
States V. Letch os, 316 F.2d 481, 485 (7th Cir.), cert, 
denied. 375 U.S. 824 (15)63); Harrell V. United States, 
220 F.2d 516, 520 (5th Cir. 1955). 

Defendant’s second contention is simply specious. If 
his argument is solely that the jury should not have known 
he was the defendant in the first case, this is clearly 
incorrect, for this is one of the background factors they 
could consider in judging his intent. Cf. Reagan v. United 
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States, 157 U.S. 301, 310 (1895); United States V. Mahler, 
363 F.2d 673, 678 (2d Cir. 1966); United States v. Hill, 
470 F.2d 361, 363-365 (D.C. Cir. 1972). If his point is 
that the reading of his testimony put before the jury proof 
of unrelated crimes, this argument is not borne out by 
the record. Apart from his transactions with Lovell and 
Gilbert, the only other testimony the jury heard concerned 
the events underlying defendant’s previous case, and proof 
of these events, even if they did constitute a crime,* was 
admissible for the reasons previously stated. 

Finally, any possible prejudice to defendant was pre¬ 
cluded by six steps which the trial judge took to insure 
defendant’s rights were protected. The six steps were: 
(1) the court instructed the jury that the prior testimony 
was merely background information given in order to assist 
the jury in determining whether the defendant knew that 
his statements set forth in the indictment were false when 
he made them; (2) the court only allowed the reading of 
certain portions of Zeehandlelaar’s direct testimony; (3) 
the court allowed separate defense objections to each pas¬ 
sage sought to be read by the Government; (4) the court 
excluded from evidence all exhibits referred to in the 
testimony being read; (5) the court made a careful inquiry 
into the possible prejudice of each item which was to be 
read; and, (6) the court offered the defense the oppor¬ 
tunity to read any desired portions of Zeehandelaar’s 
prior testimony immediately following the Government’s 


* Assuming the jury understood from the testimony read to it 
that defendant had committed another crime by submitting back¬ 
dated documents to the Department of the Interior, this evidence 
was admissible because it was inextricably related to an under¬ 
standing of what motivated defendant to make a false declaration 
at his former trial. The impact of this on defendant, moreover, 
was no greater than that which resulted when the jury was 
properly advised that he was the defendant in the earlier case. 
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reading (A934-A988). In light of all of the circumstances, 
the reading of defendant’s trial testimony was correct and 
was done in the fairest possible fashion. 


POINT IV 

There was no impropriety in the prosecutor's 
closing remarks. 

Defendant contends that the Government’s summation 
was improper because: (1) the prosecutor personally ex¬ 
pressed his belief in the guilt of defendant and vouched 
for the credibility of Lovell and Gilbert, and (2) the 
prosecutor unfairly drew attention to defendant's failure 
to testify. A reading of the full context in which the 
allegedly improper comments of the prosecutor were made 
shows, however, that there was no error. 

To begin with, defendant contends that by the use of 
the phrase “in truth’’ in his summation, the prosecutor 
asserted his own personal belief in defendant’s guilt. (De¬ 
fendant's brief, pp. 35, 38-39). Taken in context, the use 
of this phrase merely referred back to the lead-in sen¬ 
tence of a moment before when the prosecutor said “So 
what, then, is false, or what does the government argue 
is false here." (emphasis supplied) (A1124). The “in 
truth” phraseology was then used to set forth the Gov¬ 
ernment's contention as to what had in fact transpired. 
Seen in this light, the use of this phrase is not an am¬ 
biguous, covert expression of personal belief.* See United 
States v. Torres, 503 F.2d 1120, 1127 (2d Cir. 1974); 
compare Iaiwii V. I nited States, 355 U.S. 339, 3.>9-3(>0 n. 
15 (1958) with llall v. United States, 419 F.2d 582, 585 
(5th Cir. 1969). 

Defendant contends that the prosecutor vouched for 
the credibility of Lovell and Gilbert when in explanation 
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to the jurv why their conversation with defendant made 
a sharp impression on them, lie said: 

“And why do they remember that [conversationJ ? 
because these men have no criminal record, no prior 
involvement with the law, they are intelligent people, 
and for somebody to come up to them and propose 
that they do something illegal was surprising and 
shocking, and they remember it”. (A1145). 

Although neither witness was specifically asked on direct 
or cross-examination if they had a prior criminal record, 
the inference that they did not was an entirely reasonable 
one to draw in light of defense counsel’s examination on 
excruciatingly minor, alleged misdeeds of the Governments’ 
witnesses and his total failure to unearth any criminal 
record for either man.* In any event, when defense coun¬ 
sel objected and called the prosecutor's attention to the 
mutter, the prosecutor immediately rephrased his argument 
and cautioned the jury that “more correctly put. [there 
was] an absence of proof of" any criminal records (All 10), 
thus curing any error there might have been. Cf. United 
States v. Mallah , 5011 F.2d 971, !I7S-:)7!I (2d <’ir. 1974). 

Defendant’s final argument with respect to the prose¬ 
cutor’s summation is that lie unfairly commented on de¬ 
fendant’s failure to take the witness stand at his second 
trial. To support his contention, defendant culls from 
:i() pages of transcript three phrases which the prosecutor 
used .\ 

* By way of example, defense counsel exposed that Lovell 
practiced as an electrical engineer but held no engineering degree 
(AJV24-A525) and began to question Lovell about an alleged failure 
to make child support payments (A540-A544). Defense couniel 
also pointed out that Sue Pressman received mail in 1967 addressed 
to Dr. S. Pressman even though she did not hold an M.D. or 
Ph.D. degree (A1011-A1017). 




“What is tlie version of what happened by the 
witnesses who testitied here in front of you?” 
(A1132-A1133). 

“So the ease boils down to, really, do you believe 
these witnesses who testified here?” (A1142). 

“The Government submits to you that based on 
the credibility of the witnesses in this ease, none 
of which were contradicted in any way whatso¬ 
ever . . ” ( A1152). 

From these statements, defendant argues the prosecutor 
sought improperly to stress to the jury his own failure to 
testify. However, there was nothing in these isolated 
comments which the jury would “ ‘naturally and neces¬ 
sarily’ interpret ... as a comment upon the defendant’s 
silence ...” I ailed Slates v. Dioi/uardi, 4!)2 F.2d 70, 
Ml-M2 (2d (’ir. 1074), ceil, denied, 43 U.S.L.W. 3212 (Octo¬ 
ber ir>. 1074 ). Moreover, what defendant fails to note is 
that this was not a case where he had never given his 
version of the events in question but, rather a perjury trial 
where his version of events made under oath at some prior 
time was obviously to be contrasted and compared with the 
version of events given by the Government’s witnesses at 
trial All of the comments referred to above when taken 
in context do nothing more than this.* Any misapprehen¬ 
sion that the jury might have had on this score was in 
any event more than corrected by Judge Ward's instruction 

* The statement that none of the witnesses were contradicted 
actually had nothing to do with defendant for his previous testi¬ 
mony obviously did contradict the testimony of the Government’s 
witnesses. It referred, rather, to tho lack of contradictions be¬ 
tween the stories of the different Government witnesses and 
between what each of them had said on earlier occasions and at 
the trial itself. 
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that no inference should be drawn against Zeehandelaar 
for not taking the stand (A1185). United States v. 
Diogmrdi, supra at 81. 

POINT V 

Defendant's sentence was legal. 

As his last point, defendant contests the legality of the 
sentence imposed on him, arguing that the direction he 
pay $5,000 to the Department of Interior for use "in 
connection with [the] preservation of endangered species*’ 
(A1302) was a "forced philantropic contribution” (De¬ 
fendant’s brief, p. 43) and, as such, illegal. If Zeehande¬ 
laar is correct in that he will be forced to make a philan¬ 
thropic contribution, the sentence was coneededly improper. 
United States V. Atlantic Richfield Co., 465 F.2d 58 (7th 
Cir. 1972). However, it is equally arguable that the $5,000 
imyment was simply a fine payable to the Government 
which was imposed as a condition of probation. When 
viewed in this light, the recommendation that the fine pro¬ 
ceeds be used in a certain fashion becomes simply a preca¬ 
tory suggestion and has no effect on the lawfulness of the 
sentence. When a sentence is ambiguous, this Court has 
been free in construing the sentence so as to make it legal. 
See United States v. Ferrara. 451 F.2d 91, 98 (2d Cir. 
1971), cert, denied, 405 U.S. 1032 (1972) : United States 
V. Caiello, 420 F.2d 471, 476 (2d Cir. 1969), cert, denied, 
397 U.S. 1039 (1970). The Government asks that it do 
just that in the instant case by construing or correcting 
the judgment to read in the manner indicated above.* 


* Alternatively, the Government suggests that the judgment of 
conviction be affirmed and the case remanded to the Districi Court 
for the sole purpose of re-sentencing defendant. 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 


Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 


William R. Rronner, 

John N. Bush, 

John D. Gordan, III, 

Assistant United States Attorneys, 
Of Counsel. 
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Defendant's Testimony at the First Trial 


(333) * 

tj. Mr. Zeehandelnar, I call your attention to the 
testimony given by Mr. Marvin or Melvin Lovelle (sir.)** 
yesterday in this court. You were present when he testi¬ 
fied, were you not? A. Yes, sir. 

(J. I direct your attention to his testimony yesterday 
that lie saw you in Tuson, Arizona, on April 15th, 11)72. 

I) o you remember that testimony? A. I do, sir. 

Q. Did you see Mr. Lovelle on April 15th, 11)72? An¬ 
swer yes or no. A. No, sir. 

t^. When did you see, if at all, Mr. Lovelle? A. On 
April 18th, 11)72. 

Mr. Wo l IT: With the Court’s permission. 1 would 
like to mark that as Defendant’s Exhibit for iden¬ 
tification. 

(334) 

(Defendant's Exhibit 1* marked for identifica¬ 
tion.) 

I show you this pamphlet and ask you to briefly 
describe what it is. A. This is a printed program of the 
14th Annual Western Zoos and Aquarium Conference held 
in the.Arizona Inn, Tuson (sic.), Arizona, April 1(! through 

II) , 11)72. 

tj. Briefly tell us, when did you get to Tuson (sic.) 
to attend that convention? A. In the afternoon or eve¬ 
ning of April 14, 11)72. 

Q. And how long did you remain in Tuson (sic.) that 
trip? Did you remain until the lilth or after it, or leave 
before it? A. I remained there at least until Thursday, 
April 20; possibly a day longer, but I don't remember. 

* Page references aie to the trial record. 

•* Melvin Lovell’s last name is misspelled throughout most of 
the trial transcript. 
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Q. And tell us this, please: I)o you recall on what day 
of the week April 15th was? A. Yes, sir. It was on a 
Saturday. 

Q. When? A. Saturday. 

Q. And what day of the week was it during—around 
that period when you saw Mr. Lovelle? A. April 18, which 
was a Tuesday. 

Q. Mr. Lovelle testified that he saw you, I believe, in 
the morning of that day—no, the afternoon, around 3 
(335) or 4 o'clock of the 15th of April on a Saturday. 
And I ask you, did you see him on that occasion? Yes or 
no. A. No, sir. 

Q. Tell us how you came to talk to Mr. Lovelle? A. 
When I, as per my custom, consulted my office on Saturday 
morning, April 15 by telephone whether there was any 
message or anything specific in the morning mail, my 
bookkeeper, Mr. Walter Freundlich, gave me a telephone 
message that had arrived that morning from Mr. Lovelle. 

Q. And what was the message. A. The message was 
that a Mr. Lovelle had phoned from Phoenix, Arizona, 
and had advised my bookkeeper that he, Mr. Lovelle, 
visited the U.S.D.I. on the previous day, that he was in 
the process of applying for an import permit to import 
a pair of young breeding cheetahs, and that he wanted 
to know an approximate price, and the end of the message 
was would 1 please return his call. 

And he then furnished his area code and phone number. 

q. 1 show you a copy of Exhibit J typed up rather 
thau in the handwriting testified to by Mr. Freundlich 
and ask you if you received the substance of that message 
over the telephone when you called your office from Mr. 
Freundlich? (33«) A. Yes, sir, I did. 
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Defendant's Testimony at the First Trial 

Q. Now, pursuant to that, did you telephone anybody 
regarding that message? A. Yes, I did. 

(2. Whom did yon phone and irhat number did you calif 
A. / telephoned Mr. Lorelle at this number, (J—area code 
602'937-JpidO. 

(J. Ami what conrcrsntion did you hare with him* A. 

I introduced myself. 1 said “Mr. Lovelle, I have just been 
advised that you called my office and you told my office 
this same message”—and I repeated the same contents— 
“I am calling you back. What can I„do for you?” 

And he then said—do I continue? 

The Court: The entire conversation, if you would. 

A. He then said “What is the approximate price?” 

And 1 said “The approximate price is between”—as 1 
recall at this moment—“17 and $1900 each delivered to 
the United States.” 

He then said again “I visited U.S.D.l. yesterday and 
gave the same story.” 

1 then questioned his qualifications to obtain what he 
described to be a zoological import permit. 

1 told him that a zoological import permit, which is not 
the same as a commercial import permit, would require 
(337) certain qualificath is, facilities, et cetera, et cetera, 
facilities, housing, for the U.S.D.l. to grant him such a zoo¬ 
logical import permit. 

He then said that lie was already aware of such possi¬ 
bility of not being qualified for such zoological permit. 

He then asked me whether there was any other way 
of getting cheetahs, of a different kind of a permit. 

I then told him that it was my intention to apply 
for a commercial permit for 20 cheetahs for Wild Kingdom 
in Orlando, Florida, later in the summer. 





4a 


Defendant's Testimony at the First Trial 

I told him also that it is the privilege of the permittee, 
in this case the permittee of the commercial permit, to 
ask if the permit has been issued, request permission for 
whatever reason there might be - 

(J. From whom* .4. From U.S.D.I. From U.8.D.I., 
for whatever reason it might be a gear later, six months 
later, t) sell one or more of the permitted animals, in this 
case cheetahs, to somebody else. 

That privilege is printed on the permit. 

I told him also - 

(^. What is the substance of the information* A. 1 
told him also that I didn't consider such permission (338) 
to be likely to be given to me after 1 had the Kingdom 
nermit because I would have to provide a contract or an 
order for Mr. Lovclle, entered into for whatever he wanted, 
prior to the effective date that the cheetah was placed on 
the Endangered Species List. 

Since we didn't hare such a contract, since he didn't 
and I didn't hare such contract, / told him it was unlikely 
that such permission, after I received the permit of. let's 
use the word, switching animals, would be granted. 

He then asked me what if I sign a contract dated in 
March. And I said “Sorry, that can't be done." 

The conversation ended hv me telling him that since he 
is in I'hoenix, and identified myself as being in Tuson (sic.), 
Arizona, which is only (55 miles, 70 miles away, 1 advised 
him that I would be ,.u tin* program in the Phoenix Zoo 
on an organized tour on Tuesday, April 1.8, and 1 suggested 
to him that if he wants to talk to me again he might take 
the opportunity of looking me up while we were at the 
Phoenix Zoo. 


That was the end of the conversation. 
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Q. The telephone conversation? A. The telephone con¬ 
versation. 

t^. All right. Now, you didn't see him on April 15, 
you say? (339) A. No, sir. 

(J. When did you see him, if you saw him at all? A. 
lie came to visit me, to the best of my recollection, on 
April 18 at approximately 12:55 p.m. 

Q. Can you state what directs your attention to the 
visit being on April 18 at 12:55 p.m. or thereabouts? A. 
Yes, sir. We were about to leave- 

(^. Who is the “we”? A. The delegates, including my¬ 
self, were about tc leave at 1 p.m. by chartered bus for that 
visit in the Phoenix Zoo. 

Q. And had you made an appointment to see Mr. Lovelle 
on either Saturday, April 15, or on Tuesday, April 18, 
1972? A. No, sir except that I suggested that he might 
want to visit me in Phoenix, but it was not an appointment. 
(340) 

t^. What happened before you got on the bus with the 
other delegates to go to the Phoeniz Zoo? A. A few 
minutes prior to boarding the bus one delegate—and I 
don't recall his name—came to me, and 1 was waiting in 
the lobby, “There are two men to «ee you.” 

I followed i he delegate into the lobby and he pointed 
the two men out to me. One of these two gentlemen was, 
as it now appears, the same gentleman who was here, Mr. 
Lovell. The other one, I still do not recollect his name. 
They were standing in the lobby. 

They said, “I want to see you.” 

1 said. “This is strange because I'm going to be leaving 
for the Phoenix Zoo in a few minutes. You could have 
saved yourself trouble if you came to the Phoenix Zoo 
this afternoon.” 
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They said, no, they have to be here for reasons. 

1 said, “1 have little time. 1 don’t want to miss my 
charter bus.” 

He then, again, brought up the subject, very briefly, 
whether l could in some way help him either import 
cheetahs or sell cheetahs under a permit lor him, saying 
something. 

1 told him we discussed it already at greater lengths 
in the past Saturday and there was nothing further 1 
could (341) do at that time. 

Then—1 was kind of made for the inconvenient time 
—1 apologized because I had never seen these gentlemen 
before. 1 apologized for my erratic behavior, and then I 
rushed out und made the bus. 

(^. Did you ever hear from or see Mr. Lovell again? 
A. Never. 

(j. Did yon ever state to Mr. Lovell that there icere 
tiro trays hr could yet a cheetah through you, and then 
did you say to him that one tray teas that you had an 
order of cheetah coming in for Lion Country Safari and 
that you could siphon off tiro animals from that order for 
them or you could date hack the order* Did you ever 
say that in substance or in wordsf A. Ao, sir. 

Q. Did you bar (sic.) Mr. Lovell mention who recom¬ 
mended him to communicate with you in his testimony? 
A. Yes, sir. 

q. who was it? A. He mentioned the name of Mr. 
Baysinger. 

<j. Who is Mr. Baysinger, briefly? A. Mr. Earl Bay 
singer is an official of the Office of Endangered Species 
at the ESDI in Washington, D.C. 
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(j. What does he have to do with issuing permits < 312 1 
for imported endangered species? 

Miss Eristoff: Objection. That is irrelevant. 

The Court: 1 don’t set* the relevancy of this. 

Mr. Wolff: I will connect it in a moment. 

The Court: If you know, all right. 

Answer the question if you know. 

A. Repeat the question. 

(The question was read.) 

A. lie is to be consulted as to the qualifications of the 
applicant if the applicant is an applicant applying for a 
zoological permit, that is a permit, Section 17.12.1(b). 

Q. Did Mr. Baysinger ever recommend anybody else 
before or after April 15th or April 18th to you? A To me? 

Q. Yes. A. No. 

• • t • • 
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Defendant's Motion for Bill of Particulars 

UNITED STATES DISTRICT COURT 
Southern District of New York 
74 Cr. 938 (RJW) 


Exited States of America, 


Fred J. Zeehandelaab, 

Defendant. 

Sir: 

Please take notice that upon the indictment herein 
and all the proceedings heretofore had thereon and all the 
proceedings which related to indictment 72 Cr. 1328 and 
the affidavit of Joseph E. Drill, sworn to the 21st day of 
October, 1974, a motion will be made addressed to Hon. 
Robert .1. Ward, United States District Judge, at the 
United States Court House, Foley Square, New York, N.Y., 
for an order pursuant to Rule 7<fl of the Federal Rules 
of Criminal Procedure for a bill of particulars with respect 
to Count Two of the indictment, as follows: 

1. With respect to each of the alleged “discussion or 
discussions among Fred J. Zeehandelaar, the defen¬ 
dant and Melvin Lovell and Frank 11. Gilbert” set 
forth in Paragraph 2, state 

a) The specific place and location thereat where 
each such alleged discussion was had 

b) The date and the time on such date when each 
of such alleged discussions was had 

c) The person or persons present at each such 
alleged discussion 
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d) Each of the statements, or substance thereof, 
made by each of the persons present at each 
such alleged discussion 

el Specify the person to whom each such alleged 
statement was made aud by whom it was made 
and who if any one else was present at such 
time and place 

f ) With respect to each such alleged discussion, 
set forth the “matter material*’ to the proceed¬ 
ing described in paragraphs 1 and 2 of Count 
Two specifying each of the respects in which 
such “matter’* was “material” to that proceeding 

g) If any of such alleged discussions was not had 
in the physical presence of the persons described 
in paragraph 2, state the manner or method by 
which such discussion was had and furnish the 
particulars demanded supra with respect to each 

2. As to paragraph 3 of Count Two, state specifically 
with regard to each of the answers therein set forth 
attributed to the defendant the respects in which 

a) Each such answer is false aud 

al) Set forth the truth of each such answer 

b) Each such answer was “matter material” to 
the proceeding described in paragraphs 1 and 2 
of Count Two and 

bl) Set forth the materiality of each such answer 
to the proceeding described in paragraphs 1 and 
2 of Count Two 

3 . if any of the particulars demanded supra are now 
claimed to be unknown to the Government, state 
specifically 
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a) Which of such particulars are unknown and 

b) Whether the Government expects to obtain in¬ 
formation relative to such particulars and 

c) If the answer to 3(b) supra is affirmative, set 
forth the name and address of the person or 
persons from whom or any other source from 
which the Government expects to obtain such 
information and 

d) Approximately when the Government expects to 
obtain such information 

and for such other and further relief as to the Court may 
seem just and proper. 

Dated, New York, October 21, 1974. 

Yours, etc., 

Joseph E. Brill 

Attorney for Defendant 

233 Broadway- 

New York, N. Y. 10007 

Jac M. Wolff 

Attorney for Defendant 
655 Madison Avenue 
New York, N. Y. 10021 


To: 

Paul J. Cirran, Esq. 

United States Attorney- 
United States Court House 
Foley Square 
New* York, N. Y. 10007 


$ 
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Government's Bill of Particulars 

UNITED STATES DISTRICT COURT 
Southern District of New York 
74 Cr. 938 (RJW) 

United States of America 

—v.— 

Fred J. Zeehandelaar, 

Defendant. 

The Government states for its Bill of Particulars the 
following I the responses herein are keyed to the correspond¬ 
ing paragraphs in defendant’s request for a Bill of Par¬ 
ticulars) : 

la)-lc) The “discussion or discussions” referred to in 
paragraph - in Count Two of the present indictment took 
place as follows: 

On April 15, 1972, in mid-morning, defendant called 
Melvin Lovell at Mr. Lovell’s home in Phoenix, Arizona. 
Rased on the evidence now known to the Government, the 
Government believes that defendant was at the Azirona Inn, 
Tucson, Arizona when he placed the call. 

On April 15. 1972, in mid-afternoon, the defendant. 
Melvin Lovell and Frank II. Gilbert met at the Arizona 
Inn, Tucson, Arizona. Numerous other persons were pres¬ 
ent in the room where the three men met, but only defen¬ 
dant, Mr. Lovell and Mr. Gilbert were party to the discus¬ 
sion covered by the present indictment. 

ld)-le) The substance of the statements which wore 
made in the phone conversation between Mr. Lovell and 
defendant and the person making each such statement may 
be found at pages 187-188 of the transcript of defendant’s 
trial under Indictment 72 Cr. 1328. 
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l f) The “matter material” is found in defendant’s an¬ 
swers to the two questions set forth on page 3 of the present 
indictment. The aforementioned testimony of defendant 
was “matter” which was “material" to the critical issue in 
the trial under Indictment 72 (V 1228—whether or not the 
defendant knowingly and intentionally submitted an appli¬ 
cation to the Department of the Interior to import cheetahs 
into the United States which was false because it contained 
hack-dated documents. Proof that on another occasion, de¬ 
fendant had offered to hack-date certain other documents 
which were to be submitted in an application to the De¬ 
partment of the Interior for a similar permit had a major 
impact on this issue. 

lg) See the responses above. 

2a)-2bl) The answers of defendant set forth on page 2 
and on the tirst two lines of page 2 of the present indict¬ 
ment are false in that defendant made no such statements 
in the telephone conversation between himself and Mr. 
Lovell on April 15, 1972 or in any phone conversation be¬ 
tween himself and Mr. Lovell on any other date. In truth, 
in the phone conversation, Mr. Lovell explained, to defen¬ 
dant that he was interested in applying for a zoological 
permit to import Cheetahs into the United States, and the 
two men arranged to meet in person later on the same date. 
The Government does not contend that this falsehood was 
material to the outcome of the trial under Indictment 72 Cr. 
1328. 

The two full answers of defendant appearing on page 3 
of the present indictment are false in that defendant never 
told either Mr. Lovell or Mr. Gilbert that the “switching” 
of Cheetahs from the “kingdom permit" to them would be 
difficult because they did not have a contract “prior to the 
effective date that the Cheetah was placed on the Endan¬ 
gered Species List.” Nor, did defendant state that he 
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considered it “unlikely” that the Department of Interior 
would allow him to do the “switching.” Furthermore, 
neither Mr. Lovell nor Mr. Gilbert asked him to “sign a 
eontraet dated in March,” and he never responded to any 
such request by saying “‘Sorry, that can’t be done.’” In 
truth, defendant told Mr. Lovell and Mr. Gilbert that while 
it was illegal to import Cheetahs into the United States 
without a permit, he could siphon off several Cheetahs for 
them from a shipment he expected for another customer. 
In addition, he told them that they had made a mistake in 
speaking to an employee of the Department of Interior be¬ 
fore they spoke to him because now the Department of the 
Interior was alerted to their desire to import live Cheetahs. 
Lastly, it was he, not Mr. Lovell or Mr. Gilbert, who pro¬ 
posed that a contract for the importation of Cheetahs be 
back-dated to before the effective date of the regulations of 
the Department of the Interior controlling the importation 
of that animal into the United States so as to avoid the 
impact of those regulations. The falsity of defendant's 
answers had a material bearing on the triul under Indict¬ 
ment 72 Cr. 1328 for the reasons set forth in paragraph If) 
above. 

3. Not applicable. 

Dated: New York, New York 
November 15, 1974. 

Yours etc., 

Paul J. Clrban 
United States Attorney 

By: William R. II eon neb 

Assistant United States Attorney 
Telephone: (212) 791-1946 
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UNITED STATES DISTRICT COURT 
Southern District ok New York 
74 Cr. 938 (RJW) 


United States ok America, 

Eked 3. Zeehandelaar, 

Defendant. 


The Government, for un amendment to its Hill of Par¬ 
ticulars, states as follows: 

1. The Government’s Hill of Particulars is incorporated 
by reference herein. 

2. Response “ld)-lo)” is amended to include the fol¬ 
lowing paragraph at the end thereof: 

“The substance of the statements which were made dur¬ 
ing the in-person meeting between Mr. Lovell, Mr. Gilbert 
and the defendant, and the person making each such state¬ 
ment, may la* found at pages lKo-lHb, lit<-203, and .>3_ 
of the transcript of defendant’s irial under Indictment 72 
Cr. 1328.” 

Dated: New York, New York 
November 18, 1974 

Yours, etc., 

Paul J. Curran 
United States Attorney 

Hy: William Roche Hhonner 
William K. Hhonner, 

Assistant United States Attorney 

it U. S. Government PrintinR Office 1975 — 614—212— 487 
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